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CAUTION: Recipients of DFAP awards are strongly encouraged to seek tax advice from competent
advisors. Taxability is dependent on facts and circumstances of the individual cases, especially
regarding the DFAP award being subject to self-employment tax. For more information about how
to find a competent tax advisor, please go here: [https://www.farmers.gov/your-
business/taxes#training)]

Introduction

The Inflation Reduction Act (IRA), [P.L. 117-169], included a provision under section 22007 of the
Act authorizing USDA to address issues of past discrimination in the Department’s farm lending
programs. Under the resulting program, the Discrimination Financial Assistance Program (DFAP),
farmers, ranchers, and forest landowners who experienced discrimination in USDA farm lending
before 2021 could apply for financial assistance from the Department. This fact sheet addresses
the income tax issues associated with the receipt of DFAP financial assistance.

A award of financial assistance through USDA’s Discrimination Financial Assistance Program
(DFAP)

A DFAP award is taxable income. Depending on the individual’s facts and circumstances the award may
also be subject to self-employment tax. Therefore, recipients should consult with a tax professional and
plan to set aside a portion of the award to pay the forthcoming tax bill.

This document provides guidance to recipients and their tax professionals regarding the receipt of a
DFAP award and examples of reporting DFAP awards depending on facts and circumstances of the
recipient.

Program Background

Section 22007 of IRA authorized USDA to create a mechanism to address past discrimination and
provide an application process for farmers and ranchers who might have experienced
discrimination in USDA farm lending programs prior to January 1, 2021.

Discrimination for this program is defined in USDA’s FAQs as:

Discrimination means treating some people differently from others, for illegitimate reasons. In this
program, a claim of discrimination may be based on different treatment you experienced because
of race, color, national origin or ethnicity, sex, sexual orientation, gender identity, religion, age,
matrital status, or disability, or in reprisal/retaliation for prior civil rights activity. Covered
discrimination could include, for example: failure to provide appropriate assistance; delay in
processing a loan or loan servicing application; denial of a loan or loan servicing; prevention from
applying for a loan or loan servicing; adverse loan terms; unduly onerous supervision of loan




requirements—where these were due to the customer’s race, color, national origin or ethnicity, sex,
sexual orientation, gender identity, religion, age, marital status, or disability, or in reprisal/retaliation
for prior civil rights activity.

The original deadline for DFAP applications was October 31, 2023; subsequently, the deadline for
receipt of applications was extended to January 17, 2024, and is now closed.

In making the DFAP application, applicants provided responses to several questions in order for the
financial assistance award to be evaluated and any award to be issued correctly. Applicants
responded to the questions in a manner which best described their circumstances, depending on
whether:

e The DFAP applicant was the farm loan borrower or an intended borrower.
e The DFAP applicant had a co-borrower (e.g., spouse).
o The DFAP applicant participated in an entity that farmed (e.g., partnership).

Some DFAP participants have or had farming or ranching operations on land owned, leased or a
combination of the two, and others intended to have such operations but were unable to do so due
to discrimination at the start of the intended farming business.

USDA contracted with third parties to provide free assistance to individuals who believed they
qualified. The free assistance included help with filing and/or submitting the application and
supporting documentation. Applications could be e-filed, or mailed or delivered in person to DFAP
offices (which were run by contracted program administrators).

The review process of applications received uses two independent teams to help USDA make
determinations relative to successful applicants. A flow chart of the process can be found at
https://22007apply.gov/media/22007-flowchart-english.pdf . Applications are now in the review
process with successful applicants targeted to receive awards in summer 2024.

Once the applications are approved and awards issued, next the recipient will receive an IRS Form
1099. As in the Pigford discrimination case of 2008 (also known as the Black Farmers
Discrimination Case), USDA will issue an IRS Form 1099-MISC; to be issued January 2025.

Tax Issues Resulting from Receipt of a DFAP Award

In February of 2024, the IRS issued a fact sheet (FS-2024-05) with FAQs regarding USDA’s DFAP. The
FAQ guidance provided by the IRS is below in the entirety of the FAQs as published.

Q1. I received a payment of financial assistance through the Program. Is the payment
includible in my gross income for federal income tax purposes? (added Feb. 23, 2024)

A1. Yes. The paymentis includible in gross income under section 61 of the Internal Revenue
Code.

Q2. | hired an attorney to assist me in applying for financial assistance through the
Program. May | deduct the fees paid to my attorney? (added Feb. 23, 2024)

A2. Yes. Fees paid to an attorney in connection with any action involving a claim of unlawful
discrimination may be deducted “above-the-line,” but the deduction is limited to the


https://22007apply.gov/media/22007-flowchart-english.pdf

amount of any payment you received from the Program. You can claim this deduction as an
adjustment to income on Schedule 1 (Form 1040), line 24h.

Q3. I received a payment of financial assistance through the Program. Is the payment
subject to self-employment tax? (added Feb. 23, 2024)

A3. It depends on your particular facts and circumstances. Self-employment tax is a tax
consisting of Social Security and Medicare taxes primarily for individuals who work for
themselves so they may receive Social Security and Medicare benefits later. It is similar to
Social Security and Medicare taxes withheld from the pay of most wage earners. Self-
employment tax is imposed on your net earnings from self-employment, which generally
means the gross income derived from carrying on a trade or business, less certain
deductions attributable to the trade or business.

For self-employment tax purposes, generally there must be a connection (nexus) between
the gross income (here, that is the financial assistance payment you received) and a trade
or business that s, or was, carried on. A trade or business is generally an activity carried on
for a livelihood or in good faith to make a profit. The facts and circumstances of each case
determine whether an activity is a trade or business. You do not need to make a profit to be
in a trade or business as long as you have a profit motive, but you do need to make ongoing
efforts to further the interests of your business. Generally, the required nexus exists if it is
clear you received the financial assistance payment because of your individual conduct of a
trade or business, including if you received the payment as compensation for lost income of
a trade or business. You are usually self-employed if you operate your own farm on land you
either own or rent.

CAUTION: Recipients of DFAP awards are strongly encouraged to seek tax advice from competent
advisors. Taxability is dependent on facts and circumstances of the individual cases, especially
regarding the DFAP award being subject to self-employment tax.

Examples of DFAP Awards and Income Tax Reporting

In the following examples, recipients of DFAP awards may see an example(s) which generally align
with their circumstances. These examples are for illustrative purposes only and do not constitute
official advice about any particular set of circumstances.

Example 1. Receiving a DFAP Award and Still in the Business of Farming

Jose operates a truck farm growing vegetables and selling them in both wholesale and retail
markets. In 2010 Jose applied for a $50,000 loan through USDA’s Farm Service Agency (FSA) to
update his packhouse. Jose was denied the loan due to discrimination. Jose found other means to
finance the upfit, though on more expensive terms. Jose submitted an application for a
discrimination award through the DFAP. His application was approved, and he received a
discrimination award of $15,000 (for illustrative purposes only). Jose receives a Form 1099-MISC
with $15,000 being reported. Since Jose is still in business (has nexus), he reports this award on




Line 4, Schedule F; thus, it is subject to ordinary income tax and self-employment tax. See Jose’s
Schedule F illustrated below, 2023 Schedule F (2024 Schedule F was not available).

{SF‘;':HE[:EL-; F Profit or Loss From Farming OMB No. 1545-0074
Depertment of the Treasury Attach t-o Form 1040, 1040—SF!., 1040-8.8, 1040-NR, 1041, er 1065. . (@ 023
Internal Revenue Service Go to www.irs.gov/ScheduleF for instructions and the latest information. égg&';n"ghc 14
MName of proprietor Social security number (SSN)
JOSE DFAF payment recipient JOSE 55N
A Principal crop or activity E Enter code from Part IV | C Accounting method: D Employer ID number (EIN] (see instr.)
Vegetables 11 |2 |2 |2 ]e [[] Gash [ Accrual VL
E Did you “materially participate” in the operation of this business during 20237 If “No,” see instructions for limit on passive losses Yes [] No
F Did you make any payments in 2023 that would require you to file Form(s) 1099? See instructions . . . . . . . . Xl Yes [ No
G If “Yes,” did you or will you file required Form(s) 10297 . . . . . [XlYes []MNo
Farm Income — Cash Method. Complete Parts I and II {Accrual method Complete Parts II and lll, and Part |, line 9.)

1a Sales of purchased livestock and other resale items (see instructions) . . . . . 1a

b Cost or other basis of purchased livestock or other items reported on line1a . . . 1b

¢ Subtractline 1b from line 1a. . . Coe e 1e

2  Sales of livestock, produce, grains, and other pmducts youraised . . . . . . . . . . . . . . 2

3a Cooperative distributions (Form(s) 1099-PATR) . 3a 3b Taxable amount . . . 3b

4a Agncuhural program paymen‘ts (see |nstruct|ons) 4a 15000 4b Taxable amount . . . 4b 15,000

Jose’s marginal tax rate is estimated to be 32.3 percent (12 percent federalincome tax, 15.3 percent
self-employment tax and 5 percent state income tax) resulting in $4,845 of tax liability ($15,000 x
0.323).

Example 2. Receiving a DFAP Award after Retirement from Farming

Susie operated a dairy farm which sold milk and artisan cheeses. In 2015 Susie applied to FSA for
an operating loan and a loan for capital improvement to her milking parlor. Susie’s loan requests
totaling $100,000 were denied; an FSA employee said to her that “women can’t run a profitable
dairy”. Susie continued to struggle and in 2018 Susie liquidated her dairy herd and sold the
equipment and retired from farming completely. In the fall of 2023 Susie made an application for a
discrimination award through DFAP. Her application was approved, and she received an award of
$60,000 (for illustrative purposes only). She received a Form 1099-MISC in the amount of $60,000.
Because Susie retired from farming an argument could be made that there is no nexus to a farming
business (though whether or not this is the case in other examples depends on the specific
circumstances). Susie’s DFAP award is taxable income but not subject to self-employment tax,
thus, Susie reports this income on Schedule 1, Line 8z.

SCHEDULE 1 OMB No. 1545-0074

(Form 1040) Additional Income and Adjustments to Income 5023
D fiha T Attach to Form 1040, 1040-SR, or 1040-NR.
ﬁgzzm;&c Ec:;iuw Go to www.irs.gov/Form1040 for instructions and the latest information. ‘ég:ﬁzn"::‘hc_ 01
Name(s) shown on Form 1040, 1040-SR, or 1040-NR Your social security number
Susie - retired from dairy farming - DFAP recipient Susie SSN
u Wages eamed whlle |ncarcerated Ce e e 8u
z Other income. List type and amount: 1099 MISC - DFﬁF‘ pavment
8z 60,000
9 Total other income. Add lines 8athrough 8z . . . . 9 60,000
10 Combine lines 1 through 7 and 9. This is your addltlonal income. Enter here and on Form
1040, 1040-SR, or 1040-NR, line8 . . . . . . . . . . . . . . . . . . . . . |10 60,000

For Paperwork Reduction Act Notice, see your tax return instructions. Cat. No. 71479F Schedule 1 (Form 1040} 2023



Susie’s marginal tax rate is estimated to be 17 percent (12 percent federal income tax and 5 percent
state income tax) resulting in $10,200 of tax liability ($60,000 x 0.17).

Example 3. Receiving a DFAP Award as an Intended Producer

Running Fox applied for a beginning farmer/rancher loan when he was 19 years old after graduating
from a technical school. He requested $150,000 for his loan to purchase equipment and to cover
operating expenses. Running Fox was denied the loan in 1996. Running Fox chose to pursue other
opportunities to earn a living. Hearing about DFAP, Running Fox applied for a discrimination award;
his application was approved. Running Fox received an award of $30,000 (for illustrative purposes
only). Because he was unable to begin a farming operation, there was no nexus to a trade or
business (though whether this would be the case in other examples depends on the specific
circumstances). Thus, Running Fox reports this income on Line 8z of Schedule 1, Form 1040, (the
2024 Schedule 1 form was not available).

Form 1040) Additional Income and Adjustments to Income e hsasaiedi

Attach to Form 1040, 1040-SR, or 1040-NR. 2@23

E\:‘gﬂmﬂﬂiﬁiﬁ:ﬁuw Go to www.irs.gov/Form 1040 for instructions and the latest information. ‘égg::;n":;"ho 01
Name(s) shown on Form 1040, 1040-SR, or 1040-NR Your social security number
Runnig Fox - intended farmer- DFAP payment recipient 53N
m Additional Income
a nongovemmental sechon 45? plan ) _ _ 8t
u Wages eamned while incarcerated . . . L. . 8u
z Other income. List type and amount: 1099 MISC - DFAP pavment
8z 30,000
9 Total otherincome. Add lines 8athrough 8z . . . . 9 30,000
10 Combine lines 1 through 7 and 9. This is your addltlcnal income. Enter here and on Form
1040, 1040-SR, or 1040-NR,line8 . . . . . . . . . . . . . . . . . . . . . |10 30,000
For Paperwork Reduction Act Notice, see your tax return instructions. Cat. No. 71479F Schedule 1 (Form 1040) 2023

This award to Running Fox is subject to ordinary income tax but not self-employment tax because
he never started a farming business. If Running Fox has a marginal income tax rate of 27 percent; 22
percent federal and 5 percent state; his tax liability is $8,100 ($30,000 x 0.27).

Caution: If Running Fox, in the example above, receives a Form MISC in the amount of $30,000, the
IRS matching program may “look” for this income to be reported on Schedule F, Line 4. However,
because Running Fox never farmed, this income should not be subject to self-employment tax.
Reporting the award on Line 8z of Schedule 1 is the proper line to use, however, a CP-2000 letter
might be issued by the IRS to match this income. Thus, a follow-up letter to explain where Running
Fox did indeed report the DFAP award may be necessary.

Example 4. Receiving a DFAP Award as a Partner or Member of an LLC

Ruby is a member of a farming partnership, 4-S Farms, with her three sisters each having equal
ownership. In 2003, 4-S Farms applied for a $400,000 loan through FSA for a land purchase. The
loan was denied due to discrimination against the women. Because discrimination occurred at the
partnership level, not at the individual level, and each of the partners made an application under
DFAP; each received $50,000 issued individually. If Ruby and her three sisters continued the
partnership and each received an award, generally, nexus will exist to the 4-S Farms. Thus, each




partner will individually file a Schedule F as illustrated in Example 1. However, an argument might
be made there is no nexus to the DFAP awards if Ruby or one of the other partners of 4-S Farms
retired from the partnership. Therefore, if this is the case, Ruby would report her award on Line 8z of
Schedule 1 making the award subject to ordinary income tax. Ruby’s partial Schedule 1 is below
(2024 Schedule1 was not available).

SCHEDULE 1
(Form 1040)

OMB No. 1545-0074

2023

Attachment

Additional Income and Adjustments to Income
Attach to Form 1040, 1040-SR, or 1040-NR.

Department of the Treasury

Internal Revenue Service

Go to www.irs.gov/Form1040 for instructions and the latest information.

Sequence MNo. 01

MName(s) shown on Form 1040, 1040-5R, or 1040-NR
Ruby - partner - DFAF payment recipient

Your social security number

Ruby's S5M

:Tyd M Additional Income

8u

u Wages eamed while |ncarcerated
z Other income. List type and amount: 1099 MISC - DFAP pavment

8z 50,000
9 Total otherincome. Add lines 8athrough8z . . . . . 9

10 Combine lines 1 through 7 and 9. This is your addltlonal income. Enter here and on Form
1040, 1040-SR, or 1040-NR, line 8

For Paperwork Reduction Act Notice, see your tax return instructions.

50,000

10 50,000
Schedule 1 (Form 1040) 2023

"Gt No. 7798
If Ruby’s marginal tax rate is 27 percent (22 percent Federal and 5 percent state) her tax liability on
this financial assistance award is $13,500 ($50,000 x 0.27).

CAUTION: Recipients of DFAP awards who are partners (partnership) or members (LLC) are
strongly encouraged to seek tax advice from competent advisors. Taxability is dependent on facts
and circumstances of the individual cases, especially regarding the question of nexus to the entity
which was subject to discrimination and thus may be subject to self-employment tax.

Example 5. Receiving a DFAP Award as a Shareholder/Employee of a Sub-S Corporation

The facts are the same as in Example 4, except that instead of a partnership, the entity is a Sub-S
Corporation. An argument could be made that the DFAP award has the same characteristic of a
dividend distribution (not rents nor wages) from the corporation. Ruby, in this fact pattern, would
report the $50,000 award on Line 8z of Schedule 1, Form 1040 making the award subject to ordinary
income tax but not self-employment tax (the 2024 Schedule 1 form was not available).

SCHEDULE 1
(Form 1040)

OMB No. 1545-0074

Additional Income and Adjustments to Income

Attach to Form 1040, 1040-SR, or 1040-NR.

Department of the Treasury Go to www.irs.gov/Form1040 for instructions and the latest information.

Internal Revenue Service

2023

Attachment
Sequence No. 01

Name(s) shown on Form 1040, 1040-SR, or 1040-NR
RUBY - USDA Discrimination Payment (Sub-S entity example)

Your social security number
SSN

Additional Income

u Wages earned wh|le mcarcerated 8u

z Other income. List type and amount: USDA Discrimination Payments

8z

50,000

9 Total other income. Add lines 8a through 8z .

9 50,000




Thus, this award would not be subject to self-employment tax in this circumstance, Ruby’s
marginal tax rate is 27 percent resulting in a tax liability of $13,500 ($50,000 x 0.27).

Example 6. Deducting Attorney Fees in Regard to a DFAP Award

Many years ago, George operated a crop farm in Georgia. George applied for a loan to expand his
operation, USDA discriminated against him and denied the $300,000 loan request. George became
disabled and retired from farming many years ago. George learned of USDA’s financial assistance
program and engaged an attorney to help him. The engaged attorney charged a 25 percent
contingency fee. George’s application was accepted, and he received an award of $45,000. The
attorney’s fees were $11,250. Because George is retired, the $45,000 award is reported on Line 8z
of Schedule 1, Form 1040 as in the previous example. However, George may deduct his attorney
fees on Line 24h, Schedule 1, Form 1040 as illustrated below. (2024 forms unavailable at this time)

SCHEDULE 1
(Form 1040)

Additional Income and Adjustments to Income OMB No. 1949 9074

Attach to Form 1040, 1040-SR, or 1040-NR. 2@23

Attachment

Department of the Treasury

Internal Revenue Service Go to www.irs.gov/Form1040 for instructions and the latest information. Sequence No. 01
Name(s) shown on Form 1040, 1040-SR, or 1040-NR Your social security number
George - DFAP payment recipient - attorney fees deducted George SSN
m Additional Income
u Wages eamed while incarcerated . . . . e 8u
z Other income. List type and amount: 1099 MISC - DFAP pavment
8z 45,000
9 Total other income. Add lines 8a through 8z . . . . 9 45,000
10 Combine lines 1 through 7 and 9. This is your addltlonal income. Enter here and on Form
1040, 1040-SR, or 1040-NR, line8 . . . . . . . . . . . e 10 45,000
For Paperwork Reduction Act Notice, see your tax return instructions. Cat. No. 71479F Schedule 1 (Form 1040) 2023

Deducting Attorney Fees for DFAP Applications on Part |l of Schedule 1, Line 24h

Schedule 1 (Form 1040) 2023 Page 2
~1gd |0 Adjustments to Income
11 Educator eXpenses . . . . . . . . e e e e e e 11

h Attorney fees and court costs for actions involving certain unlawful
discrimination claims (see instructions) . . . . . . 24h 11,250
i Aftorney fees and court costs you paid in connectlon W|th an award
from the IRS for information you prowded that helped the IRS detect

tax law violations . . 24i
j Housing deduction from Form 2555 ... 24§
k Excess deductions of section 67(e) expenses 1rom Schedule K 1 (Form
1041) . . . . N -
z Other ad|ustmen1s L|s1 type and amoum
24z
25 Total other adjustments. Add lines 24a through24z . . . . 25 11,250
26 Add lines 11 through 23 and 25. These are your adjustments to income. Enter here and on
Form 1040, 1040-SR, or 1040-NR, line10 . . . . . . . . . . . . . . . . . . |26 11,250

Schedule 1 (Form 1040) 2023



CAUTION: Recipients of DFAP awards are strongly encouraged to seek tax advice from competent
advisors. Taxability is dependent on facts and circumstances of the individual cases, especially
regarding the DFAP award being subject to self-employment tax.

Summary

The USDA DFAP awards authorized through IRA section 22007 are subject to income tax.
Depending on the facts and circumstances of the individual, these awards may also be subject to
self-employment tax. These awards are expected to be issued in the summer of 2024. Recipients of
these awards are strongly advised to seek tax advice from a competent tax professional to help
determine and manage the resulting tax consequences and how much money to set aside for the
award of taxes owed.

Tax Authority, References and Resources
IRS Publication 225, The Farmer’s Tax Guide

Rev. Rul. 91-19, 1991-1 CB 186, IRC Sec(s). 1402
Treas. Reg. Treas Reg. 1.1402(a)-1(c)

https://www.irs.gov/irm/part21/irm_21-006-004r

Pigford v. Glickman, Pigford 11 (Black Farmers Discrimination Litigation)
Jackson v. Commissioner 108 TC 130, Code Sec(s) 1401; 1402.

Milligan v Commissioner TCM 1992-655

Newberry v Commissioner 76TC 441, 444

Tax educational resources

https://www.farmers.gov/your-business/taxes#training

Finding a tax professional

https://www.youtube.com/watch?v=16t7Dti3WRs

https://extension.usu.edu/ruraltax/tax-topics/how-to-choose-a-tax-professional
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